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SOME CURRENT PROBLEMS

OF INTERNATIONAL SPACE LAW
BY

P. H. RICHARDS, B.A.(LAW), P.G.C.E.

Since 1957 when the first satellite was launched into space the United
Nations has attempted, through its Committee on the Peaceful Uses of
Outer Space, to provide regulations governing the actions of States in the
environment. The Treaty of Principles Governing the Activities of States
in the Exploration and Use of Outer Space, Including the Moon and Other
Celestial Bodies, 1967, was the first attempt at such regulation. However,
this treaty, which purported to lay down principles governing man's future
use of outer space, has, it is suggested, shown itself to be inadequate.
The principal reason for this is that when it was drafted the United
Nations did not envisage how the use of space would develop, and there-
fore its provisions have failed to regulate for man's present or future
presence in this environment. The result of this is that those States
involved in space exploration have, by state practice, produced rules of
conduct to fill in the omissions and short comings of the Outer Space
Treaty. Further, in certain areas, the practice of these States has gone
so far as to subvert the principles laid down in this treaty.

The object of this work is to examine the mechanisms by which state
practice has developed and how it has suborned the provisions of the
Outer Space Treaty. Further, it attempts to examine how state practice
is continuing to undermine other outer space treaties, more particularly
the Agreement Governing Activities of States on the Moon and Other
Celestial Bodies, 1979. The thesis has also examined how national atti-
tudes are preventing the United Nations from concluding new agreements
which, it is suggested, give rise to the development of state practice.
The effect of the rise of state practice would tend to reduce the role of
the United Nations from a law making one to that of a mere monitoring
agency.
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INTRODUCTION

For the past twenty-five years since the launch of Sputnik I in 1957 the
world community within the United Nations has : been' ‘charged with pro-
viding legal regulations for the greatest technological challenge the world
has seen - man's conquest of space. Indeed, this technological challenge
has, in its turn, given birth to great political, legal and social challenges,
which the United Nations has attempted to meet. As is the case in all
large organisations with widely divergent views some aspects of outer
space have been dealt with highly successfully, others less so. However
this may be an indication of the fact that general agreements may be
arrived at comparatively easily, whils’r those dealing with Specifié issues
are only likely to be concluded after difficult,. protracted negotiations

seeking to reconcile nationalistic arguments.

The body charged with facing the challenges of outer space is the Com-
mittee for the Peaceful Uses of Outer Space (COPUOQS), which was
established by the United Nations under Resolution 1472 (XIV) of Decem-
ber 12th 1959. However this was not without a certain degree of dis-
agreement, which in future years would be seen all too often, though to
be fair there were times when remarkable successes were achieved through

co-operation between the two leading space nations, the U.S.S.R. and the

U.S.A.

Originally the first discussion on outer space was contained in a debate on
disarmament in 1957, followed a year later by a special item on outer
space being put before the General Assembly which resulted in an Ad

Hoc Committee on the Peaceful Uses of Outer Space being created (1).

1. P. JANKOWITSCH, "Contributions of the United Nations Committee
on the Peaceful Uses of Outer Space: An Overview". 5 Journal of

Space Law, (1977), p.7.



Both the U.S.5.R. and the U.S.A. set out their respective positions regar-
ding the use of outer space to this body. The U.S.S.R. wished to place
limitations on military activity in space, whilst the U.S.A. was somewhat
broader in its approach and sought to create a base for international co-
operation (2). However, though negotiations took place for the rest of
1958 with a view to creating a permanent committee, no agreement was
reached. The U.S.5.R. then decided to withdraw from the Ad Hoc Com-
mittee and at the same time withdrew their proposal (3), resulting in the
United States' proposal being adopted (4). The effect of this was to
reduce the report of the committee to a document containing mere
recommendations for an outer space regime based on co-operation (5).

According to J. J. Hahn the Ad Hoc Committee, realising that no ground
could be made without a leading space nation being a participant, framed
its proposals in such a way as to encourage the U.S.S.R. to take part in

any future proposals of the General Assembly (4).

Shortly after the presentation of the report of the Ad Hoc Committee, the
General Assembly decided that there was a need for a permanent organi-
sation to consider any questions relating to outer space. The result of
this decision was the setting up of the Committee on the Peaceful Uses
of Outer Space (7), although this committee was only actually made

permanent in 1961 (8). In 1962 two sub-committees, the Scientific and

2. 13 U.N. GAOR, 1 Annexes (Agenda Item 60), ot 1, U.N., DOC A/38I8
1958) (U.S.S.R. Proposal); 13 U.N. GAOR, 1 Annexes (Agenda Item
60), at 4, U.N. DOC A/3902 (1958) (U.S.A. proposal).

3. U.N. DOC A/C 1/5.R. 995, (1958), p.l5.

4, (13 USN. GAOR, | Annexes (Agenda Item 60), p.6, U.N. DOC A/4009
1958

5 14 U.N. GAOR, 1 Annexes (Agenda Item 25), p.1, U.N. DOC A/4l4]

(1959)
6. J.J. HAHN, "Developments Towards a Regime for Control of Remote

Sensing from Ouvuter Space", 12 The Journal of International Law and
Economics, (1978), p.429.

/. U.N.G.A. Res 1472 (X1V), December 12th 1959.
8. U.N.G.A. Res 1721 (X1V), December 20th 1961. .



Technical Sub-Committee and the Legal Sub-Committees, were set up in .
recognition of the interdependence of the legal implications of space
exploration and exploitation with the technical means of achieving these
activities. = Undoubtedly these two sub-committees have played a large
part in helping the full committee "to encourage continued research and
disseminate information on research, and to study the legal problems
arising from the exploration of Outer Space" (?). This piece of work will
concentrate more on the activities of the Legal Sub-Committee rather
than the Scientific and Technical Sub-Committee, because of the legal

nature of the research.

The Ovuter Space Committee first met in 1962 when it was stated by its
first ch’uirmon, Ambassador Franz Matsch, that the Committee would
proceed by consensus rather than voting. However this was subject to the
understanding that the General Assembly rules of procedure, making voting
possible, would nevertheless continue to apply (10). The committee has
used the consensus system since this date. The reason for such a depar-
ture from the normal voting system was that any agreement had to have
the backing of both the U.S.A. and the U.S.S.R., the two leading space
nations, and the only ones involved at that time in space exploration, since

otherwise any agreement would quickly become ineffective and unworkable.

Originally the Ad Hoc Committee was composed of 18 members, the
majority of whom could be said to be western nations and thus the Soviet
Union, Poland and Czechoslovakia refused to take part in the early
meetings of the Committee. However in 1959 the United States and the

U.5.S.R. came to an understanding that the Ad Hoc Committee might be

enlarged to 24 and subsequently four more states from the Socialist bloc

9.  JANKOWITSCH, (1977), p.7.

10. Ibid. Note also P. DEMBLING and D.M. ARONS, «"The Evolution of
the Outer Space Treaty", 33 Journal of Air Law and Commerce,
(1967), p.419.



were added, along with Austria and Lebanon. Since that date the mem-
bership has been continually enlarged as an increasing number of states,
realising the importance of space exploration, have desired to take part in
the formulation of space law and policy. Eventually, on November 3rd
1980, the General Aséembly adopted a resolution that the President of the
General Assembly would appoint not more than five new members to
COPUOS (11). The result of this was to increase the Committee from 48
to 53 members. The effect of the Committee increasing in this manner
has been to give less developed countries a substantial say in the evolution
of law and policy relating to outer space, even though they may not be
actively involved in space exploration. Thus the most technologically and
scientifically advanced states cannot dominate the formulation of law and
policy to the same extent as perhaps they were able to do in the early
years of COPUQOS. This is particularly true when one considers that the
whole procedure within COPUOS is dominated by the consensus system.

Indeed, this might explain the tendency for the gradual loss of momentum
in reaching agreement on issues relating to outer space over the vyears

from 1973 to the present day.

Since the consensus system was brought info use in 1962 the increase in
the number of members has inevitably rendered total agreement more
difficult to achieve. It is alleged that the consensus process has resulted
in "a very patient, low key, and deliberate means for obtaining a maximum
clarification of competing positions and for the final selection of words
and phrases marking out the intended agreement" (12). Further R. F.

Stowe has assessed the consensus process in the following manner:-

11.  U.N. DOC A/RES/35/16, 3rd Nov. 1980.

12. C.Q. CHRISTOL, The Modern International Law of OQuter Space,
Pergamon Press, (1982), p.17.

-



"No decisions or recommendations are made if objection is
raised by any of the members. The extensive debates which
often result from this procedure are a small and worthwhile
price to pay for the reliability, thoroughness and widespread
acceptability of the Outer Space Committee's work. The
consensus procedure has in the long run proved to be one of
the most efficient and effective, if not widespread, means to
develop international law" (13).

However this efficiency should be measured against the protracted nego-
tiations and disagreements which have taken place in, for instance, the
five areas of space law discussed in this work, i.e. sovereignty in space,
armaments in space, the legal status of space and other celestial bodies,
remote sensing and direct broadcasting by satellite. Thus, if one considers
the question as to the upper limit of national sovereignty, it may be seen
that discussions have now been toking place for some twenty vyears or
more without a solution being found. Further if one examines the problem
associated with the drafting of the Moon Treaty it may be found that the
COPUOQS itself became so impatient with its own lack of progress that the
Chairman, at the beginning of the 22nd session on June 18th 1979, stated:-

"Indeed the end result of the work was not altogether en-
couraging, and we have to face this fact squarely ... Progress
by the Sub-Committee on the outstanding issues will take
place only as Member States display an active desire and, let
me say, a stronger political will to achieve the necessary
compromises ... In this connection the time might even have
come for us to reassess our respective positions in order to
see whether we cannot really bridge this gap. And if, in all
honesty, we find ourselves unable to do so, the time might
also have come to devote our energies - at least for the time
being - to other important areas of concern which devote our

attention" (14).

Clearly it must be taken from this speech that the consensus system is
not "the most efficient and effective" method since it is likely to lead to

excessively protracted negotiations that are hide-bound by discussions on

13. R.F. STOWE, "Statement, International Space Law", Hearings before
the Sub-Committee on Space Science and Applications of the House
Committee on Science and Technology, 94th Congress 2nd Session

1976, p.39. .
14.  U.N. DOC A/AC 105/P.V. 190, June 18th 1979, p.7-8. See also text
of Chapter 2 of this work.



minutae without necessarily producing clearly defined terms. One ex-
planation for these difficulties is that COPUOS by -enlarging - its member-
ship to the present figure has lost a great deal of its homogeneity, which
has resulted in States with little or no active interest in space exploration
attempting to impose restrictions on States heavily committed to such
activities. Thus, for instance, the equatorial States in the 1976 Bogota
Declaration attempted to claim sovereignty over the geostationary orbit
(15). Further examples of such activities may be seen in the terminology
of the 1979 Moon Treaty in which Article XI (1) states that the "Moon
and its natural resources" are to be "the common heritage of mankind" and
that there is to be "an equitable sharing by all States Parties in the
benefits derived from these resources'.' (16), indeed such clauses may also

be found in the Convention on the Law of the Sea, 1982.

However it must be said that the consensus system does allow agreements
to be arrived at which have the support of all the members of COPUOS
since the process undoubtedly encourages a collective judgement (17).

Further if agreements were reached on the basis of a simple majority then
clear difficulties would arise if the major space nations find themselves
having to comply with an international agreement with which they disagree
or consider unworkable. Nevertheless the effect of the laborious and
time-consuming consensus process fends to undermine the philosophy of ifs
use, in that it gives rise to the development of state practice. The

effect of this is to suborn existing agreements whilst the consensus

15. See Chapter 1 below for the discussions on this.

16.  Article XI Paragraph 7(d).
7. E. GALLOWAY, "Consensus As a Basis for International Space Co-

operation”, Proceedings of the 20th Colloquium on the Law of Outer
Space, (1978), p,106. Publisher: The Proceedings of the Colloquia on
the Law of Outer Space of the International Astronautical Federation
contain a great deal of material on the subject of the law of outer
space. Over the years since their start in 1958 the proceedings
have been published by several publishers and for this reason any

footnotes referring to these proceedings will only refer to the parti-

cular colloquium in which that article occurred. The current
publisher of - these proceedings is the American Institute of Aero-

nauvtics and Astronautics.




process itself would tend to hinder the development of new ones. This
process tends to take two forms. Firstly, the long drawn out deliberations
based on low key negotiations has in the past produced terms which have
been given little or no definition and are open to widely differing inter-
pretations. Instances of this can be seen in the conflicting interpretations
of the term "exclusively for peaceful purposes” in Article IV Paragraph 2
of the Outer Space Treaty (18), or as to the meaning of "celestial quies"
in Article IV Paragraph 1 of the above treaty (19), or further, as to the
meaning of the term "“equitable sharing" in Article XI Paragraph 7(d) of
the 1979 Moon Treaty (20). In these and other terms to be found in
“current space law legislation definition is lacking, leaving states to place
their own in